JUDGE CLAYTON'S REVIEW
Of the Report of the Committee of Ways
and Yeans, to whom was rffrrrul 30 much
of the Mcssage of the President, as relates
to the Bank of the United States, which
report was, in the fouse of Representa-
tives of the U. States, read and laid on the
| table, April 13, 1=30.
No. I
| But says the Repert, “the earliest and the
prineipal objection urged against the Consti=
| tutionnlity of the Bank, was, that Congress
had not the power to create Corporations.
That Congress has adistinct and substantive
power to create Corporations, without refer-
ence to the objects entrusted to its jurisdiction,
is @ proposition which never has been main-
tained : but that any one of the powers ez-
‘| pressly conferved upon Congress, 18 subject te
the limitation, that it shall not be earried 1nto
effeet by the agency of a Corporation, 18*a
proposition which cannot be mantained, in
s\ the apinion of the Committee."
.| Congress and their Committers have late-
ly set up many things which they nssertean-|
s| not be denied, and, unfortunately for the peo-
ol pley they seem to earry the matter one step
o further,” "Lhey are det ned they shall not
< he demed,  But if they would waive their
-1 power, i the nalied sense of that word, and
-/ submit to reason and facts many a ‘pro-

| position” agninst their doctrines, may notj

el only be ‘maintained’ but the doctrines them-
d|selves be proven gross and wicked usurpa-
¢ | tions.
1.l We shall attempt to ‘maintain’ that Con-
3| gress cannot carry into cffect, by the agency
o of a Corporation, at least, any of the powers
s, ‘expressly conferred’ upon ity which s said to
n | call for the wid of a Bank.  The argument
[is now narrowed down to this point, by the
Jo L eoneession of the Committer, where we in-
of tend to hold them, that the Corporation musi
or be in aidof o power ‘erpressly conferred’ up-
.

c!

-
L B~

L

o =

on qrese. Now !ct us hase the cepress



er
to
of
ers
the

ra-
e,
vis
y
op

372
\n-
Lt
ni=
the

nst.

ich
Arm
they
8, in |
ad

the
tnor
oo
The |
ane
sub-
v

1ore
- re-
N-

hich

inan !
sueC- |
lhcl

ated |
y of,
I'his |
tion
prt
rried
s of
nng
cted
from
cy is
cient

k of
vote
our
nsti-
pme-
al.—
ectly '
auti- |

[ the
We
t the
shall
d oe
pre=
i the
nser-
tates
k of
it 80,

i Rys-
nee,

The

sued,
8e.—
1ys of
o dig
ito it
ist.

vV
Ways
much
elates
which
senta-
onthe

nd the
Jonsti=
ngress
LIEN
fantive
refer-
iction,
main-
't ex-
jeet to
sd 1nto
n, I8* 0
ned, in

e late- !

'rtea
e peo-
e step
all not
¢ their
rd, nnd
n fpro-
Ay not
s them-
usurpa-

at Cone
agency
powers
¢ said to
gument
by the
P we i
o1 mist
red® up

power cmiployed solely to carry into effect

owers that the Bank is inténded to serve,
@ sny boldly there is none. That the Bank
never has been used to carry into effect an
express power, but that it is itself an implied

another implied power, a doctrine that even
the C ittee will not d for. But this
will be enlled mere assertion, we will there-
fore proceed to the proof and to this end it
will be necassary to enumerate every power
conferred upon Congress,

They are contained in seventeen distinet
heads, under the Sth Section of the st Arti-
cle of the Federal Constitution, The 17th
and Ingc clunse of this section mast be mea-
tioned firet, beeause it is exclusively by the
force of this, that the power is claimed and
attempted to be used. It is as follows. “Cous
gress shall have power to muke all laws which
shall be necessary and proper for earrying
inte exceution the foregoing powers wnd all
other powers vested by this Constitution in
the government of the United States, or in any
depnrtment or officer thereof.” It is pecu-
liarly necessary to mark that the elause just
quoted, i language that cannot be misunder-
stond, has reference to powers expressly men-
tioned, viz. the ‘foregoing powers' such ns
hiad just been enumerated, and all other ves-
ted powers.  And it wust be borne constant-
ly in recollection that the right to incorpor-
ate n Bunk is not pretended to be an express
grant, but an incidental power to earry into
effect some one or more of the said “forego-
g powers” expressly conforred.  And that
to effect even this object it must be necessary
nnd proper in the sober populnr sense of those
wards, for they were addressed by n sober
populir nssembly, to un equally sober and
tnte'ligent people. We will now give the
other powers preceding the one first above
mentioned,

“1st. 'The Congress shall have power to
lay and collect taxes, duties, imposts, and ex-
cises; 1o pay the debts, and provide for the
Commox defence and genernl welfure of the
Uunited States: but all duties, imposts, and
excises, shall be uniform throughout the Uni-
ted States.

2d. "L'o borrow money on the credit of the
United Stotes,

34, To regulate Commerce with foreign
nations, and among the several States, and
with the Indian tribes.

4th. To establish an uniform rule of Natu«
ralization, and uniform laws on the subject
of Bankrupteies, throughout the U, States.

5th. 'To coin money, regulate the value
hereof, and of foreign coin, and fix the
standard of weights and measures.

Gth. To provide for the pumshment of
counterfviting the securities and current coin
of e United States.

7th. To estublish Post Offices and Post
Runds. :

8th. To promote the progicss of science
and useful nrts, by securing for limied times
to nuthors and inventors, the exclusive rlg.‘ll.
to their respective writings and discoveries.
9ili. ‘I'o constitute tribunals Inferior to the
Supreme Court, &c.

Oth. To declare war, grant lotters of
marque and reprisal, &,

11th. ‘To raise and support afmies,
12th. To provide and maintain a navy.
18th. 'l'o make rules for the government
and regulntion of the land and naval forces.
14th. Jo provide for ealling forth the mi-
litia to execute the laws, &

15th, To provide for organiving the mili-
tia, &c.

16th. To exercise exclusive Legislation,”
&e. (in the district of Columbin:)

Now liere are all the “foregoing powers”
to the 17th clause first quoted, aud they are
absolutely, for we speak with due caution, all
the powers granted to Congress, with which
the subject under discussion has the

ded 1

be bl gethor; it would pro-
duce this most unjust and therefore wicked
consequetice, that While the whole communi-
ty were under eithier the burthiens or blessings
of the law, in its gencral operation, somne
one or more of the sume community would,
under its special provisions, shure or suffer
more than his due.

4th. That no Legislative body, having, it-
selfy, nothing more than n delegated power,
can confer thet power upon any other hody.
Sth. at all offices of government must
be executed for the sole benefit of the people,
the officer receiving a stated emolument for
his, services, and that any office or cgrency
crouted for the purpose of executing u gen-
eral power, in which the officer is permiited
to make what he pleases off the community
for his services or of which the officer and
government agree to shure the profits, is not
only unjust but, in n republic, is infamous.
Oth. T'hat the powtrs conferred upon the
Geueral Government were never intended 1o
be the subjeets of speeulation, or transfer b
must nlways ubide within the immediate veach
and control of the consututed authorities to
he exceuted by well known laws suhject to
alteration and repeal, ns the public exigen-
cies may require, & to be executed by public
functionnries with well defined duties, and
duties, that relate directly to the power to he
executed and intircly uneonneeted with nny
eoncern, over which the government has no
jlrisdietibn.

Tth. That the publie functionary cannot
draw to kimself n separate interest from the
power confided to his trust, over and o
bove what belongs equally to all the rest of
the citizens, aud if lie does, it is a gross
perversion of every fuir principle of' free and
equal government and a corrupt traflic of the
peoples rithts ; aud Lustly—"Thatthe inciden-
tal power, nshasaleendy been lanmed & con-
ceded, must be 1o carry into eficet an express
power, aud that one incidental power cannot
be exercised to carry into effect another that
tsell’ merely incidentad.

With these prineiples always present upan
the recollection, let ug proceed. e Bunk
charter iseither n general act or it is a special
act. I it is a general act, it particularly to
specify the power intended to be executed.
It ought to regard exelusively the interest of
the whole community. It onght to be execn-
ted by a well known publie officer, direetly
amenable to the government. It ought at
all tines to be within the contiol of the Le-
gisluture to be altered or repealed at plea-
sure, for something might arise thut would
make it extremely dangerous to have the
powers of the Constitution out of the rench
of that body : and lustly, no private persons
should profit individually by the exercise of
the power. Now, we usk,ure these the fea-
tures of the Bank charter? Bvery candid
man must answer in the negative and conse-
quently it 15 no general nct. We think no
one will be disposed to deny this positiony
that a!! powers are made for the benefit of the
whole nud no fuvored few shonld have nore
than their share. But what is the conse-
quence of the Banis liw? ‘The stockholders
get uot only the full advautages of the power
they are made the instruments of executing,
1 common with the rest of their feliaw eiti-
zeng, but they derive n separate and distiact
advantage, to a most dangerous extent, in a
private manner, from the operation of the
law=—not n salary—not as officers for well
nscertained services, but in whatever they can
make, in sheer, rank, licensed, sspeculation,
from the losses and misfortunes of that very
eommunity, the powers of whose government
they are pretending to ekecute  T'his isshar-
ing the bencfits of gavernment with n ven-
geance ! Can any one be brought to believe
that a community, of even tolorable under-

connection, we call upon our antagomst to
point out the *express power," net an implied
power, which a Bank is necessary and pioper
to execute. We say, without any hesitation,
not one of the foregoing express powers is con-
tained in the Bank charter, on the contrary
every one of them have been, or attempted
to be, executed by other well known laws. But
let us annalize this subject a little further—
by stripping a question of all u 'y
matter, we sometimes bring the point right
up to full view, and thers is no getting away
from its broad open gaze. Without any fear
of opposition, we affirm with great confi-
dence that the 4th, 6uh, 7th, 8thy 9th, 10th,
13th, 14th, 15th, and 16th, of the ‘foregoing
powers' have nothing to do with the question,
ether ezpressly or impledly, and may there-
fore be dismissed from the debate. The L1th
and 12th, are included in the 1st, under the
power “to pravide for the common defence”
and (necording to our construction of that
much disputed phrase) “the general welfare."”
And while on tlis subject we will take oc-
casion harely to say, that so far as an armny
and navy, and their necessary supoort by the
means pluced within the powers of Congress
cun promote the general welfare of the Uni-
ted States, 1w the “comman defence” and
support of the legitimate powers of the Gen-
eral Government, they were intended to be
the appropriate instruments, and that no oth-
er general welfare was meant, but that which
wis within the expressly granted powers.
For if any other sccret power lying out of
the conferred powers was designed to lurk
within that expression, 1t was not only a most
wicked act, on the part of the Convention,
but it was treacherous to the last degree, for
a limited government was aloue the object of
their trust, and so the framers of the Consti-
tution distinetly declared, when they deliver-
ed it over to their constituents,
‘I'hen. to retarn to the subject, the 1st, 2d,
3, and 5th, cinuses, ouly remnin from whi
10 extract the right.  They alone are the cz-
press powers that the stock-holders of the
Bauk are to carry mto effect for the govern-
ment.  The government virtually ncknowl-
edges that it 15 not able to execute the 1st,
24, 34, nud 5th, powers of said Sth section
of the Constitution, and therefore, thinks it
proper and necessary 1o vest these powers in
u Bank Corporation for that purpose.
Before we proceed any further in this -
vestigation, we must insist upon the following
principles to which we must request a con-
stant reference of our fature arguinents,
1st. "Thatall nets of the Leaislatare are either
general or special, public or private, the first
being. n= Mr. Blackstone states, nan univer-
sal rule, that regards the whole community,
the second respeeting only particular persons
and private concerns,
2). That all acts passed for the purpose

the Constitution must he general, hecause

of carrying into effect any of the powers of

ding, in organizing their government,
left a power \\'il?lill that government so cir-
cumstanced, that it could not be exoccuted,
withont conferring another power on a set of
pnvate sharpers to speculate on, nay to rob,
them at plensure ?
If it is o special act, then cvery orie must
perceive itis clearly unconstitutional, aceord-
ing to the € ttee’s own ission, “‘that
Congress has no distinct and substantive
wer to create Corperations out of the ob-
jects of their jurisdiction.” .
The above rensoning applies to the case if
it should he considered o general and special
act umted. If it is constitutional to puss a
special nct, solely for the benvfit of mdividu-
als, and no one can doubt this point, it is not
the Jgss so from being jowned with auother
object. If mingled with one or a llmusnn_d
other subjects, it can never lose its unconsti-
tutional cast. 8o much, nt least, of its pri-
vate and special infirmity must stick to it
through all its changes, and if it should not
infect and taint its associates, it must itself re-
main fatally impure. And see what woukl
be the consequence if n contrary principle
prevailed. A corrupt Congress, and such a
term need startle no one who has been n close
abserver of passing events, has nothing to
do, if it wishes to pass an unconstitutional
act, but to unite it with some simple constitu-
tional power, even though it should be an
implied one, nnd 1t goes down like the poison
that is smothered 1 a sugared sweet-meat.
For instance, no one doubts the jurisdiction
of the several States over the rouds, rivers,
bridges and ferrics within their respective h-
mits. Now suppaseacompany, likethe B
stockholders, should petition Congress ton-
corporate them with exclusive privileges to
open all the rivers, turnpike the ronds, erect
ridges, and establish ferries throughout the
United States, for which they agree & pledge
thewnselves to transportall the military stores
of the government, collect and transmit its
funds from place tu place, carry the wail,
give great fuciliues to commerce, and all for
nothing, and, ** in the opinion™ of a commit-
tee of Congress, the privilege is considered
necessary and proper to carry into effect the
important powers just mentioned.  Does any
man, not hardened and abandoned to the
* American System,” belicve that such an
unconstitutional measure could be sanctified
by the mere suggestion that © a proposition
ecannot be maintained” that denies 10 Con-

gress, * the ngeyey of corporation” to car-
1y to effect * powers expressly conferred”
on that body T Where would be the ditfer-
ence between this case and the Bank ques-
tion? We will shew hereafter that the States
have as much right to the regulation of their
“ mouetary” concerus, for they ean no more

vest the one as the othier in private wdivi-
duals,

they regard the whole commumty and no one
ciuizen ean have greater rights or advantog-
es from the law tian another,

. £Epress

3d. Thata general and special act cannot!

If the principle were not sanctioned by
sound reason, which we are free to confess
would be a fatal support toit with some mo-
dern politicians, yet we
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the Supreme court thiat the Legislature can- of 1
not delegate its nuthority to any other persoi, | ox
(See the case of Wayman & Clart: vs. Sou- |© 'l'
thard & Starr.) the
If Congress have the right to earry into ef- me
fuct uny expressed power, they, themselves, | oo
must do it by an express act of theirown bo- | g,
dy, stating particularly the powerintended 10{ oo
be executed. It cannot be exceuted by the |y
legislation of any one else tor them, o by |y,
nny method tantimount to legislation, vor| g,
can they do it joinily with any other hody |y,
Wedo not intend to say that Laws eannot be | gy
exceuted by officers, by courts, or by o V| er
Letag not be misnnderstood 3 we admitif]
the power is necessary o he exeeuted, pee- |,
sons may be appointed 1o do so: but thenthe]
power st ho expressoed and  his aathoriy ||
distinetly defined, the ollicer or ageat musi | g
he as distinetly appointed and his ngeney s
clearly deseribed.  Ile st not have a carte| g,
Ulanche to exceute the power, and we chal- a

lenge an instance of auy other Kind of leg i
lation, in any ather well yeguluted ropres: B
tative government in the known worldle. Now | o,

let nny one Took at the charter of the Bank,
and fod an that instrgment. i he ean, the
general and “erpressed poimer” intended 1o}
be earrivd mto effeet. Let him find, 1f Le
can, the oflicer nud his duwies defined who s
to exeente that power,  Is it not very re-
markable, indeed passing stetnge, that an| y,
act of should be passed to earry into effeet ||
an ** express power,” and upon consulting |
that act it no where appears 3 nay it turns
out to be a private act privileging o st of
great eapitalists to enter ito speeulations co-
extensive with the Union, to the atter roin nf| K
all the other monied establishments of tven-
ty-four sovereign States. I a st rWere | .
tol ! that we had an act to eairy into efie
the Isty 20.3d and Sth powers ol the Sii see-
tion of the eonstitution, does any one
gine he would go tothe bank churter to find
that aet 7 Anh if he did, what would be Lis
astonishment when tald, that true, the pow-
ers are not expressed in that instrument
but the directors and the government under-
stand each other They are licensed tomake
what maney they ean, butin the mean tine
they must, by their regulations, see that the
nbove powers are executed, s notthis de-
legating power, especially when it is known,
ns will be shewn hereafter, that these powers
cnunnot heresmmed by the governiment for il
during the heit of the charter ? I

Besides, are the bank officers known s
officers of the genersl government 1 \rr-l
they amenable hike the other oflicers? Ny, ! g
are they uppointed by the governmer t except, |
in part, ns another stockholder?  Where are |
they responsible for misconduct? Is it auy |y,
thing more than a simple contract botween |
the government and an individanl 1 Eyery
Tyro knows that acorporation 18 nothing but

[
i

y
And the Supreme court :,
has determined, the celebratell * Dart- )
mouth College™ ease, that charters of ineoy- |
poration are nothing but contraets, which to |,
legislate concerning, 15 a violation of the con-|
stitution, beeause it ** impairs the obligation | |
of contracts,”  Who believes the Conven-
tion ever, in the remotest degree, supposcd |
that some of the most formidable powers

conferred on Congress were to be exeeuterd

by a mere simple contract? !

a person in Inw.




