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grownas to accomplish their purpose ?  Let
louk to it

JUDGE CLAYTON'S REVIEW
Of the Report of the Committee of Ways
and Mcans, to whom was referred so much
of the Message of the President, as relates
to the Bank of the United States, which
report was, in the House of Representa-
tives of the U. States, read and laid o the

table, April 13, 1230,

NO. 1.

Perhaps this doctrine of contract nay be
denred.  Let us therefore exhibit our authori-
ty for this position : an authority which the
ndvoeates of the Bank and those who go for
sweeping away all the rights of States will
wever presume todispute. It is none other
than that mammoth power, the Federal Ju-
diciary, that stands prepared to clineh what-
ever the Federal legislature dare to drive.—
What says the Sapreme court in the ¢ ise we
have jasteited T * An aggregate corpora-
tion is o collection of individuals united in
one colleeted  body, under a specinl name,
and possessing certain unmumties, privileges
and eapacities, m ats collective character,
which do not belong to the natural persous
composing it. It is in short an artificial per-
son, existing in contemplation of law and
endowed with certain powers and franchises
which, though they must be exercised through
the medinm of its natural members, are yet
considered ns subsisting in the corporu-
tion itself, ns distinetly as if it were o real
person.”t We have now got the legal cer-
tawty, which must be kept constantly in
mind, that a corporation is nothing more nor
less than a person, an individual in law, ai.d
of course whatever power can be vested in
them by the government, enn be vested in a
private person,  Let us see how they are di-
vided. The snme authority proceeds *“ano-
ther division of corporations is into public
and private.  Public eorporations are gen
rally esteemed such as exist for public politi-
cnl purposes only, such as towns, cities,
rishes and counties ; und in many respeets
they are #o, although they involve some pri-
vate interests ; but strietly spealing publie
corporations are such only as are founded by
the government for public purposes, where
the whole interests belong also to the govern-
ment.  If, therefore, the  foundation be pri-
vate, thongh under the charter of the govern-
ment, the corporation is private, however ex-
tensive the uses may be to which it is devo-
ted, either hy the bounty of the founder, or
nature and objects of the mstitation. For
instance, a bauk ereated by the government
for its own use, whose stock is crelusioely own-
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iLis the language of fave to this country,  TE) 0 o,
is none other than the Supre ourt 1 ¢ e
l preme court In| God! i
the casa of Fleteher vs. Peck, this court lnid in'this
down its exposition of the word ** contraet™| o 1o
in this clause (the clause of the constitution| g,y
which forbids the impairmg the obligation of | jon )
contracts) in the following manuer: * |.,g;,f'
contract is & compact hetween 1wo or Wore| , mop
persous, and is either exccutory or exeented. | yution
Anexecutory contract is one, in which a party | oqy, o)
hinds himeelf to do or not to do a p:lrticnl:lr‘),,m. f
thing, A contruct executed is one in which!y
the object of the cantractis performed 3 and | g
this says Mr. Blackstone, differs in nothing| . o
from o grant. A contract exccuted, aswell|
as ons that is exeentory, contains obligntions| .y ¢
binding on the purties. A grant in ats own | o gy,
nature amounts to an ertimgueshment of the e o
right of the grantor, and implies a contraet| opese
not o re-assert that right, A party 15 ul-
ways estopped by lis own grant,' Uhis lan-
guage (continues the caurt) is perfeetly =/ s,
ambiguous, wd was used in relerence to nl(vm“,‘
grant of land by the Governor of a Sl..l:-“;“,,ﬁ,
wnder o legislative act. It determines in| {lie T
the most unequivocal manner, that the |

vant| ey
of a State is a contract. within the clause of | o,
the constitution now in question, and that it} v,
implies a contract not to re-assume the rights| op 1oy
granted. A fortiorari, the doctrine apphies| o
to a charter or grant from the King"  And| cogen;
we humbly presume to add, with allits grow=' o 1,
ing puwers, from CONGRESS.

The question is pow placed in a shape
where very many important reflections can
not possibly escape the inquisitive mind, 16
as the Report contends, * the agency ofn cor-
poration muy be employed to carry into ef-
feet any one of the powers expressly con-
ferred upon Congress,” then it follows that
allthose powers may he made the subjeet of
contract, may be transferred to an ** individ-
ual” coupled with a privilege on lus part that
must incontrovertibly divest the government
of thuse powers forand during the life of the
corporation, be it long orshort : nay more, it
amounts to an *extinguishment of the right”
of the** grantor” and implies a contract not
to * renssert that right,” nor to use it them-
selves or confer it upon others throughout the
lesral existence of that corporation.  Suppose
State of things should occur rendeving the
exercise ol these powers on the part of the for th
corporation lighly improper, perhaps, dan-fovertl
gerous to the public libertics, they, the| back,
mean time, complying strietly with their| orons
charter, or suppose, which is by no means| From
improbable, a better, safer und more expedi-{the o1
tious method of exeenting them presented | merie
itself to the government, what control woulil{ ehalle
it have over them 7 Not the least, if any ru-\ wherd
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ed hy the povernment, is, in the strictest
sense, n public corporation.  So u lospital
created and endowed hy the governmeut for
general charity.  But a bank, whose stock is
owned by private persons, is a private corpo-
ration, ulthough it is created by the govern-
ment, and its objects and operations partake
of a public nature. 'The same doctrine may
be affirmed of insurance, canal, bridge, und
turnpike companies.  To all these cases, the
uses may,1n a certain sense, be called pub-
lic, but the corporations are private, ns much
so, indeed, asifthe franchises were vested in
a single person.’”  We have again gone one
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step further in the process, (nnd we wish to
.1

keep what we fairly get,) and seitle the point
that a bank corporation, whose * stock 1s not
owned exclusively by the government,' hut
whose * stack is owned by private persons,'
isa private corporation, and consequently
that the Bank of the United States is n pri-
vate corporation. Now let us see what is the
character of a private corporation, nnd what
the government may or may not do with it.
And first what they may not do; says the
same authority, * when a private corpora-
tion is thus created by the charter of the
crowi, (an ominous name for Congress,) itis
suhject to no other control on the part of the
crown, than what is expressly or implicitly
reserved by thecharter itself.  Unless a pow-
er be reserved for this purpose, the crown
can not, in virtue of its prerogative, without
the consent of the corporation, alter or amend
the charter or divest the corporation of any
of its franchises, or add to them, or add to or
diminish the number of the Trustecs, or re
move any of the members, or change or
control the admimstration of the charity, or
compel the corporation ta receive a new char-
ter. This is the uniform language of the au-
thorities, and forms one of the mast stubborn
aud well scttled doctrines of the common
law.” Again our authority declares, in an-
swer to an argument which was urged in
the case decided, ** when the corporation is
said, at the bar, to be public, it is not merely
meant, that the whole community may be
the proper objects of the grant, but that the
government have the sole right, as trustees
of the public interests, to rezulate, control,
and direct the corporation, and its (unds and
its franchises, atits own good will and plen-
gure.  Now, such an authonty does not exist
iu the government, except where the corpo-
ration is in the strictest sense public ; thut is,
where its whole interest and franchises are
the exclusive property and domain of the go-
vernment itself.”  Again ‘“ in respectto cor-
porate franchises, they are, properly speak-
ing, legal estates vested in the corporation
itsell as soon as it isin esse.  They are not
mere nuked powers graoted to the corpora-
tion 3 but powers coupled with an interest.—
The property of the corporation vests upon
the possession of its franchises.””  And last-
ly *its perfectly clear that any nct of a
Legislature which takes away any powers
or franchises vested by its charterin a private
corporation or its corporate officers, or which
rostruins or controls the legitimate exercise
of them, or transfers them to other persons,
without 1ts assent, is a violation of the obli-
gations of that charter.”
A Now, ns to what (I:p government may do
ament | With a private corporation, our authority con-
all na- | tinues * the grant of incorporation (quoting
lisposi- the english law) 1w a compact between the
ws"\f::i crown and a numlm( of persons, the l:fllcr
s very | Of whom undertake, in considerntion of the
wn ! privileges bestowed, to exert themselves for
weh '!"\\hu good government of the franchise,
‘:"l'"'d | they fail to perform their part of it, there 15
e | a0 end of the compact.  "T'he charter of a
“I'he | corporation, snys  Mr. Justice Blackstone,
rlands, | may be forfeited through negligence, or nbuse
wist e | of D franeiases, in which enses the law
judges, the body politic has broken the con
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highest tribunal, because it has jurisdictinn| nny «
of sovereigns, that is, at this day, upon the
face of the globe,  Canany candid man he-| 2
lieve the convention ever intended to place | that &
the powers of the government in such n ""15'.',','“;3
uation? Daes not every one suppose that I,,.,',v,,,|
the * express, powers” of the government | thattl
must always rest within the government, sub- | within
jeet to its control and direction as eircum- :I""::‘
stances may require, for the good of that mf’,,ul
community they were intended to gavern ?l_
Can they do this if Congress have the power
to part with them, even for an hour, and if
tor that time, they can forever?
the powers purted with when vested in apri-[ryiand
vate corporation 1 Under the authority pro-| Ala
duced ean they be** reassumed~-can * powers | Cousist
coupled with an interest,” made the subject i
of a fair contract, and by virtue thercof be-|vire
coming a* legal estate vested in the corpora-| —
tion," be controlled or restrained afterwards cc
by the grantor until the time has expired for
which they were granted ! Even according|
to the civil law nemopotest mutare cmuiliuml Th
suum in alterius injuriam, the law gmven can |
not alter his mind tothe prejudice of a ves- DI
w

Are not \‘

ted right.  Isit not rendily perceived that for
the time the power is in the corporation it is
out of the government, and what would be
the consequence if all its powers, (for, if one|
can all can) were coupled with some private |
immunity or interest and bartered away to |,y 0
corporations T "T'here is no difference in the
powers conferred on the gevernment, if’ one
is subject to traficall are, and cvery function |
of the constitution may be farmed out, even|
the heads of department, the collectors, nay,|
every office may be linked ton charter, and|
under the broad, indeed, boundless piscre
Tion of Congress, to judge what s necessary

and proper the whole fubrick of the federal)
government may be quictly lodged in the|
kind and tender arms of corporations to be!
nursed as they, in their loving and parental|
fondness, may thinl proper, und Congress)
may retire to rest and doze away the holiday
season for which its powers may have been
let.  Such prineiples are odious, nay, shock-
ing ! Itisno argument to sy this will not

be done; the power remaing, there has

been, at lenst, one fatal case ; and that 15 suf-
ficient, not only for our argument, but for all

the purposes of an awful warning,

But to put tlis question in a pomt of view

that even the most fettered mtelleet, whether
in sense or sellishness, can lay hold of, we

heg leave to put a cuse intirely illustrative of
the principles that mast grow outof the doc- |
trine above submitted. Suppose the grea
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Banker, Rothehild of Turope, n foreigner,
should come to America and holdly approach | Gour

O
ed, by

the Congress of the United States, (and thut

he might safely do, from any dread ol alarm- l s
ing their over scrupulous sense of honesty) | On
and, in a language something like this, should |
say, if you will incorporate and vestin m--“ ¥
the 1st, 2d, 3d, and 5th, expressed powers of |
the Rth section of the st article of your Con-|
stitution, for one hundred years, (and if they
chn for twenty they can for that, nuy forever) |
and let me establish Banks wherever T please
in the twenty-four Sovereign States of the
Union, and thereby break up their banks, and
the facilities which they afiord to their people, |
cither in commeree or revenne 3 (for they too|
have commerce und revenue) raise up cities| "
here and put down cities there, just asl may,|
with my 1immense cayitaly choose to fuvor
particular States and their rival commeree ;|
(for money is the lite and soul of commeree) 3
acquire as much property as T please, both| e
real and personal, thongh it amount to the |
lands of n whole State; exccuate real ||ropl‘r-= (
ty and imprison citizens for debty, even inly
those States where such remedy s denied lnl )
their own people, (as inthe ease of Kentueky)|
1 will furnish deposits for your revenue and| 1
tansmit all your money from onc end of the!l e
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cof feee | dition upon which it was incorporated, and
thereupon the corporation is void.”
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1s not done by a mere act of the Legislature
but by the courts of justice, in virtue of the
pre=existing laws which govern all contracts.
What s the conclusion from all these doc-
trines 1

be pustaken, for

unlnng tn Mr. Welster

What have we been anming at 1—| whole curreney of the Union shall be proper-
Listen to it in words that can, nay, must not| ly regulated, reserving however to myself the

Union to the other, {ree of expense, 1 \\‘illl"",‘,
lend you money at the interest preseribed in| —
my charter, by the by, a thing you can do as|

well any where else, but which T shall al-| (e
witys be olud to do: My Bills shall be called
“eoin," names are nething; and thereby the 4
1

1o

ARY ght to ask what per cent 1 please for pav.!



. Iing the bills of one branch at another. My
In| Gad! is there a man in this world, much less
l“‘:" in this Union, that would call such n bargaii
sl necessary and proper contract, not to say
ton| aw, for carrying into effect any power be-
“‘(:’\I longing 10 a free government? Can the peo-
ple of this country believe that there is such
10T¢| )y monstrons principle in the hoasted Consti-
tedd pution of united Amecrien? If they do, we
"‘")lcnn only say 1o sueli eredulity, sleep on in
ular| youp fialie scen T'heday is coming when
Wieh Ty on will awalie 1o the reality of your ill-fated
and | elasion, but it will be too late either fur the
king| e of relief or even the consolation of hope.
welll Wil iche denned thint this ense differs from
HONS |ty of the Bank T Every dollar of the Stock
OWH | of (hat institution may pass into the Lands of
et o single foreigner to morrow, 10 the ex-
et ereise of the powers, there is no difarence
- al= |y the Constitution between one and one thou-
lan- g, between a eitizen and a forcigner, and
=1t is trifling with common experience to say
_'” A Cangiess would not vest such a power in o
Lte gingle foreigner.  Onece admit the right, and
S 10| the limits to diseretion nre ghoreless. Al his
ratitlpopy praves there is no protection (rom the
¢ ol oxceoses of unlimited power, nor no guaran-
ALIL 4y eningt its exercise, eithe the wisdom
hts| iy lionesty of any of its depositaries.  The
PHES | noment they decide that the measure is ne-
AW cessary ar proper to earry an express power
OW={af the Constitution into effect, the decree be-
[ comes destiny to the nation, though it should
wpe | contain filteen milions of intelligent freemen.
can|  We wiay here be indulged in a remark,
I which may serve ns n passing sigh over the per-
cor=[verted use of the power of corporations.  In
o ef= [ their first institution, in Italy, at the close ot
con-| the erusades, they were notoriously inter ded
that| ns worelief against fendal oppression, and it
of lis remarkalile that they are considered the
ivid- | dawn of what liutle liberty exists in Burope.
that They were designed to check the arbitrary
nent| sway of larger rulers and the still more un-
“the [ feeling despotism of petty tyrants,  They
e, it[spread from Tily to Franee and from Franee
elit”(to the rest of Kurope in the 12th century,
not|nnd nre justly esteemed the eflicient instru-
em-| ment of the downfull of baronial tyranny and
t the | the not jess vexations dominion of their un-
pose| hounded wenlih. It remams for the free and
e the \ enlightened Republic of Americato use them
the for the very objects they were designed to
,lnn-{m‘wlhm\\, and by such introduction to bring
the | baek, inadlits adiam, the oppressions and rig-
hieir| orous exactions of a monied Aristocracy.
cans | From their origin to the present day, with but
edi-| the one and momorable exeeption of the A-
nted | meriean experunent, history may be safcly
‘uulul‘\clmllrngml for the production of an instance
y re-|\ where a private corporation has cver been
I the| employed by government for the execution of’
cli?ll‘ uny of its fundamental privciples.
n l)l“ A
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